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STATE OF VERMONT SUPLE N URT
ENVIRONMENTAL DIVISION
SUPERIOR COURT ENVIRONMENTAL DIVISION
Docket No. 2-1-13 Vtec

).
In Re: Rutland MS4 Designation Appeal )

)

MOTION AND ORDER TO REMAND THE AGENCY OF NATURAL
RESOURCES’ DESIGNATION OF THE CITY OF RUTLAND

The Secretary of the Vermont Agency of Natural Resources (Agency), by and
through its counsel, respectfully requests that, in the event the Court approves the
“Final Stipulation, Settlement Agreement, and Order Between the Agency of
Natural Resources and City of Rutland Regarding Docket No. 2-1-13 Vtec” (the
“Agreement”),’the Court remand the Agency’s designaﬁon of the City iof Rutland
(City) as a regulated small municipal separate storm sewer system (MS4), dated
December 5, 2012 (the “Designation”).

Pursuant to V.R.E.C.P. 5@), the Court, at any time prior to judgment and at
the request of the tribunal appealed from, may remand the case for the tribunal’s
reconsideration. This matter arises from the City’s appeal of the Designation, and
the Agreement represents the Parties’ resolution of the appeal. Therefore, if the
Court approves the Agréement, the Agency respectfully requests that the Court
remand the Designation to the Agency. Upon remand, the Agency shall withdraw
the Designation, and the Agency and the City thereafter shall proceed in accordaﬁce

with the terms of the Agreement.



DATED at Montpelier, Vermont this 3rd day of October, 2016.

VERMONT AGENCY OF NATURAL RESOURCES

By: /}/ﬁ/&@/‘/

Elizabeth B Schilling, Esq.
Department of Environmental Conservation

So ORDEREDQMMQ.% Date: \D“? Z2olle,

Thomas S® Durkin
Environmental Judge
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STATE OF VERMONT

- SUPERIOR COURT ENVIRONMENTAL DIVISION
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A?_PINAL STIPULATIDN SETTLEMENT AGRDEMENT AND ORDER
‘BETWEEN THE AGENCY OF NATURAL RES OURCES AND CITY ( OI‘
RUTLAND RI}GARBING DOCKET NO 2-1-13 Vtec :

ool M L AR PR

. -The Vexmont Agency of Natuiai Resou é_(z%g@n_qy) is a ,s:t:a:te_ agency

withvarioys offices in.Yermont

The City of Rutland (City) is 2 Yermont municipal corporation.’
_ Background -
3, The Agency first identified Moon Brook as not meeting the Vermont
“Water Quality Standards (VWQS) in 1992 when it listed Moon Brook as impaired
for aquatic life support on the State’s “303(d) List of Impéired Waters, Part A:
Impaired Surfacs Waters in Need of TMDL.”, '
4. In 2004, the Agency clarified Moon Brook’s listing on Part Aby
specifying stormwater as the principal cause of impairment in the Brook.
V 5. In 2005, the City requested that the Agency reconsider its decision to

keep Moon Brook on the 303(d) List, Part A,
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6. In October 2008, the Agency estabizshed a stm mwatel total maximum

daﬂy load (TMDL) foz Moon ]31 ook The U S Enwzonmental Pioiectmn Agency

' ':‘(EPA) app1 oved the stoxmwatei TMDL foz Moon Bz ook on Februmy 19 2009 (the

:\;Jadeabie S%re‘arﬁé and Ri‘-\"-ers;t&he"Z;QA-EEAiQi;é.L;féB;é;eti‘%iQ_GL‘»it_cﬂg"") to the Lower -
Reach of Moon Brook and to Mussey Bromk. .
9, On December 5, 2012 the Agency issued the final NP DES General

Permit 3-9014 for Stormwater Dischai'ges from Small Municipal Separate Storm

- Sewer Systems (MS4 General Permit). The MS4 General Permit requires
municipéiiﬂes that must comply with the permit, regulated small MS4s, to develop,
implement, and enforce stormwater management programs (SWMP) designed to

" reduce the dischargé of pollutants from their small municipal separate storm sewer
systems (MS4)to the maximum extent practicable, to protect water quality, and to
satisfy the appr‘opria%e water quality requirements of the federal Clean Water Act,

Pursuant to the M54 General Permit, a regulated small MS4 must file a Notice of-
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Intent (NOI)and a SWMP. The Scoretary must approve those documents for 2
regulated small MS4 to receive an authorization to discharge under the MS4
Genel aI Pexmlt The SWMP must contam information on chosen best management
h pmctices to meez measm‘abie goals estabhshed by the munzoxpal;ty 1“01 each ofthe o

' "-'\.'_f-:sxx mlmmum 11183811188 1equ1red by 40 C.F R § 122.34 (x e, pabhc educatmn and

: “;l‘;:zoutleach on stozmwate;‘ 1mpacts pubhc mvoivemf}ntfpaxtwlpatmn ﬂhcﬁ d;sshazge

% detecnon and ehmmat _n constzuction SJte stotmwatez' funeffcontzol post-

' ‘f.ngency W;thm three yeazs f1 om. the da ts the Agenoy

L ';.j'.an autho; 1zat10n to d:schaz ge under tba M84 Genezal ?61 mﬁ

11. On Januazy 2 2013 the Czty ﬁled the cument appeai ofthe

Designation (the “Appeal”), The Conservation Law Foundation, the University of
Vermont, the City of Burlington, thfl:' City of South Burlington, the Town of St.
Albans, the Village of Essex, the Town of Rutland, the Town of Williston, the
Natural Resources Board, and the Vermont Agency of Transportation entered
appearances in the Appeal. '

12.  The City and the Agency negotiated a temporary tresolution of the
issues raised in the Appeal and, on éctober 9, 2013, they jointly filed a Stipulation
And Settlement Agreemeni And Order Bemeen The Agency Of Natural Resources
And City Of Rutland R_egarding Dismissal Of Docket No. 2-1-13 Vtec, Wiféozzz‘
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Prejudice, And Other Maiters (the “Initial Settiem'ent”} This Court approved the
Initial Settlsment on Octebel 16,2013 (the “Tnitial Order”.

13. Among othei things, the Initial Settlement required the joint retention

' ofan mdependent fhnd ;)atty expert to examme the data and cv:dence accumulated oo

by the Paxties to. detezmme, (1) whethe; Moon Bmok is xmpa,ned (u} the 91 mcxpai T R

'“_-f:cause ofthe lmpaned bloiogical condztmn ofMoon Blook 1fany, (m) whethei T L

,__azzd '(v) whethel Mussey Biook and/m the Lower Reach ofMoon B1 ock compiy Wi’fh .

zthe Macromvextebmte Biocnterm 50 apphed (i.e. whathez those stz cam segmcnts e e

collabor atweiy on a detazled scope ofwork to be peffolmed by the thud paxty and

then solisited pro;msa}s from a list of qualified, prospective experts. The City and
the Agency decided to aécept thejoint proposal submitted by Kieins‘chmidt
Associates and Midwest Biodiversity Institute (KA-MBI). He’reinéﬁer, reference to
the “Third Party Expert” refers collectively to the KA-MBI team. |

15.  On February 27,2015, the Thixd Party Expert issued its f“nal written
report summarizing the Third Party Expert’s findings, analyses, and conclusions
relating to each c:fthé Questions at Issue (the “Third Party Report™}.

16. The Third Party Report found thét stormwater and thermal alteration
are significant contributing sources to Moonﬁmok’s_itﬁpairment as well as habitat |

degradation and chemical impacts {chlotides and PAH compounds). Thus, the
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Third Party Report does not identify a singler“principal cause of the impairment,”

whether stormwater or thermal alteration, but rather identifies the foregoing suite

foaétox's as the causes of the impairment. Third Party Report, Section 5.2, pagés 5-
s, "

egot;ate tius Settlement Agre eement on Mawh “3 2_0}5 the Agcncy and the Clty

filod a'motlon askmg thzs Comt to amend the }“nmai Settlement to enlal go the time
“by which the City was required to reinstate the Ipitial Appeal. The Court granted
that motion on March 26, 2015, extending the deadline to July 27, 20135, '
19, After the Vinitiai request to en%arge the time by which the City-had to
reinstate the appeal, the Parties 1'eq.uii‘ed additional time to negotiate and
_therefore, filed several motions requesting additional extensions, The Parties ﬁlt’;&
motions on July 31, 2015; September 25, 2016; January 6, 2016; June 15,2016; and
Aungust 15,2016, and z‘eques‘ted exfensions o Sep?ember 27,2015; January 15,
2016; June 15,2016; August 15,2016; and October 3,2016) respectively, This Court
granted those motions on September 15,2015; Septémber 29,2015; January 20,
2016: June 16, 2016; and Angust 15,2016, respectively.
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20, V’I"he Agency and the City now desire to resolve the Appeal through this
Settlement Agreement, . This Settlement Agreement is intended to _supersede and
replace the Initial Settlement and the Initial Order in their entirety. As ofthe
Effective Da‘ie, as defined below, the Initial Settlement and the Initial Order shall
be rendered null, void, and of no effect. '

21.  The ?arties believe that this Settlement Agreement is in their
respective, mutual best interests.

22, The Parties agree that elevated temperatures in Moon Brook are a

cause of the impairment of the Brook.

23, As such, the Agency agrees to develop a TMDL to address the thermal

impairmient of Moon Brook (the “Thermal TMDL”).

24, The Agency agrées to submit the Thermal TMDL to EP A for review

e an y applova l,byglo L anJuneS(},Z(ﬁ?
MS4 Designation ‘

25,  Within 10 days of EPA’s appfova! ‘6?&16 Thermal TMDL, the Agency
shall re-designate the City as a regulated small M34, but shall exclude from the
designation those portions of the City served by a combined sewer systom,

26. The designation shali be made using the Agency’s new and revised
procedure for the designation of regulated small MS4s, the “Procedure for ,
Designatioﬁ of Regulated Small MS4s,” dated May 16, 2016 (the “2016 Procedure”).

27, The Agency’s designation will be based upon eriteria in Section IV. of '
the 2016 Procedure, but shall not be based upon discharges of stormwatet to Moon
Brook meeting the criteria in Sectlons IV.(a)(1) and (2) of the 2016 Précadure.

28, The Agency agrees to provide a copy of the designation to the City,

“prior to issuance, for review and comment by the City.
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. 29.. .The City agrees to waive its rsght to appeai the demgnatzoﬂ madg.

pm suant to the 2{)16 Pi ocedme ané the Lequn em snts GfPalagxaphs 25~28 ofthjs |

o Settlement Agz eement

Modlficatmns to Imnoundments & Othex Measures 1‘0 Address Tﬁetmai

‘the Watershed Management Division;to provide information about the need for the SR
" modifications to the Impoundments.
33 Based upon the targets in the Thermal TMDL and the feedback
received at the ’neighborheoﬁ meetings, the City shall choose design alternatives for
each Impoundment, |
34, If, despite best efforts, the City is unable to commence implementation
and construction of the chosen design aiternat.ives by Qctober 1,2018, the Agency
" shall convene a conference pursuant to'10 V.8.A, § 1003 to cooperate with identified
dam owners to ensure that flows from the Impoundments protect the public’s
interest. Ifthe dam owners fail to cooperéte, the Agenoy may seek injunctive relief

against the owners of the Ixnpoundmen’c requiring modification.
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35, The Agency shall work with the City to coordinate regulatory
approvals for removal of or mcdiﬁca’;ions o theiimpoundm ents.
36.  The Agency shall providé technical assistance with the restoration of
the stream channcls, &5 necessary. S

Ea.ntmg 0f Shade Trees The lack ofshaée tracs along Moon

=y
' 'ff__"".Bmok 3 banks contubute to the elevated tcmpexatuws in the st1 eam Withm one. DA

. ':'.-‘.:yeai of the Effeciwe Date ofthxs Setﬂement Agteement the C1ty sh all pmv;de a.

m’-tx 60 plantmg p%an fox_nubhsly owned lands to the Agency fm 1ev1ew and apm oval.

In{hwduakl’ex mlt

38.. The Agency and the City agree to use an mdiwdual permit approach to.
address the Thermal and Stormwater TMDLs for Moon Brook as well as the City’s
general obligations as a regulated small MS4,

39,  Within 180 days of the City’s re-designation as a regulated small MS4,
pursuant to Paragraphs 25-29 of this Settlement Agreement, the City agrees to file
an application for a M84 Individual Permit (the “Indiw}idual Permit”).

40, Under the first 5-year permit-term, the City shall be required to: (a)
continue implementing the six minimum measures in accordance with the “Plan for
Implementation of the Six Minimum Measures” submitted by the City in December

2013, as revised in April 2014, and as approved by the Agency on August 6, 2014,

Sé:pulatmn & Seitlement Agresment | | Dockel No. 2.1-13 Viee
Rutland City
The Vermont Agency of Naluraf Resources
Environmenial Protection Agency
Pags 8 of 16




- and (b) develop and submit to the Agency a plan (the “Implementation Plan”) within
three years of the Individual Permit’s effective date, which shall:
i Inciude any addxtmﬂal measures, beyond mod;ﬁcatmns to the

“:_"fhnpoundments necessaiy to addzess ths theimal meacts to Moon.

. }‘;__f.'-.Bmok and brmg the Bzook mt{) fuli comphance Wﬁh the Thexma} IR RN EE

: '5_:_'.f'TMDL

i ,Identlfy the stoxmwatet pleects and &est maﬁagement practices

BMPS) uecessmv to meet the ﬂow targets in the Stonnwatez TMDL" :

42, Undex the ﬁrst 5~yea1 peim;t term, the City wzil not be requir ed to

implement structural stormwater BMPs with respect to the Moon Brook watershed,

43, In the event that Vermont Water Quality Staﬁdards aré met ot the
Agency determines that they are likely to be met at all focations upstream of RM
0.4, the City will not be required to implement additional structural stormwater
BMPs above RM 0.4 to addross the remaining impairment bellow RM 0.4, The City
and the Agency will work cooperatively to investigate alternative measures to |
échieve Water Quality Standards in this lowest segment of Moon Brook.

44, The Agency reserves the right to include additioﬁai conditions in the
individual Permit regarding compliance with the Lake Champlain Phosphorﬁs

TMDLs; however, notwithstanding anything to the contrary contained herein, with.
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-fi-'_?_t,.":_-:Secnon 13 3 efthe Vexmonl Watel Poiluimn Contz ol Pez mlt Regulatzons as

respect to the Moon Brook watershed, the State shall n‘ot require the installation of

séluctural stmmwatel BMPs during the first 5~yea1 pexmlt term.

45,.. Pubhc notice of the apphcatmn and draft Indmdua} Pmmit as well as

”i:the Implcmentatmn Plaﬁ shall be pmwded consmtent w;th the wquu ements of Ry

".".j;amendea "Octobex 7 1991 (VWPCPR}

for Impiemeﬁtation of the Six Minimum Measures,” approved by the Agency on

August 6, 2014,

Additional Measures

48, As of the Effective Date of this Settlement Agreement and as set forth
more fully below, the City shall take the following actions, among others, to
remediate the stormwater-related chloride and PAH impairments: reduce or modify
* the use of road salt in locations where stormwater runoff is likely contributing to
- chloride levels in Moon Brook, and undertake studies to identify the source or
sources of metals contamination at RM 0.9, and take actions, as necessary, to

remediate the metals contamination.
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49. Reduction of Salt Use. The use of road salt in the vicinity of Moon
Brook is likely contnbutmg to the high levels of chlorides in the stream. Wzthm one
year ofthe Effectwe Date of this Settlement Agreement, the Cxi:y shaii provide a
mifchlm Ide xeduc’non plan to tile Agency f01 wwew and comment that 1dent1f‘es BMPS e
L “ﬂ:‘-"}to ieduce arzd modlfy the use 0f1 oad salt locatzons whez e st01mwate1 1unoff13 Ezkeiy

S »,':‘_contubutmg to chlox 1de Ievels in Moon Bl ook Aﬁei consu itatmn w1th the Agency,

streams These sedxments may COllti ibute to benthlc commumty Impanments at

RM 0.9,
i, Within 5 years of the Effective Date of this Settlement Agreement, the

City shall ulndértake studies (Howe Center Studies) to determine
whether the sediments contribute to stream impail‘mexats in or near
_the segment of Moon Brook that passes by the Howe Center (Howe
Center Segment).
ii. The Howe Center Studies shall identify the source or sources of metals
contamination at RM 0.9 and shall determ ine the best approach for
improving water quality of the Howe Center Segment, Ifthe Howe

Center Studies so advise, the City shall work with the owner of the
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Howe Center to take measures in accordancé with the studies’

recommendations, to ensure the discharges from the Howe Centei‘ do-

not result in violations of the Vermont Wa'ter Quality Standards,

iil. Ifand to thc extent that the City is unable to achieve these results due

to owner’s refusal to cooperate, the City may, if applica b!e petition the

Agency to assert its designation authority over the Howe Center

Segm ent to address and remediate the metals contamination (10

V.8.A. § 1264(e) and 40 C.F.R. § 1'2I2.26(a)(9){i)(D)}.

Lifective Date
51.  This Settlement Agreement shall become effective only after it is
approved by the Court in a final decision, and the date upon which this Court’s
approval becomes final and unassailable will be the “Effective Date” of this
Settlement Ag1 egement. Upon the Effective Date, this Settlement Agreement shall
Wbecome a ﬁnai Judgment Oldel enfo: ceable by the Court. Upon the Effectwe Date,m
the Court’s order approving this Settlement Agreement shall supersede the Initial
Oider entéred in this matter, which shall thereby be rendeted null, vold, and ofno
effect, o |
52. Ifthe Parties desire to alter any schedules set forth herein or

otherﬁrise amend this Settlement Agréement, they shall file a motion with this
Court with the proposed change. Ifa dispute arises between the Parties, either
Party similarly may file a motion with this Court seeking redress. The filing of any
such motion shall éutomatic_aﬂy stay the passage of any deadlines set forth herein,
pending tlhis Court’s order resolving the issues raised,

Effect on this Am_}eai

53, - The City agrees to the dismissal of this Appeal with prejudice as of the
Effective Date.
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"'-'-‘_-~_‘E’agencms or exercxsmg the Agency S 1egulatmy authoz ity to. assmf the Cxty in ..

. 54, Without limiting its other representations set forth herein, the Agency
agtees to cooperate with the City to implement necessary steps under the Thermal

TMDL, the Stotmwater TIMDL, and the }ndlvxduaiPelmit Thls cooperation may

._,‘involve the Agency cdor ématmg the Issyance ofancsllary pezmﬂ;s ﬁom othc; state ) N

: ﬂ.ﬂfmeetmg its obhgatmus

i ;;ZEf‘fecf on Aggeal in I‘ederai Canr

time for 'the}:mal modlﬁcatmns {o be compietedm hus, b

the Federal Actlon and this St1pu£at10n in this matter wmk in taaéem to affmd> the
City a meaningful opportunity to determine whether VWQS can be achieved in
Moon Brook through implementation of thermal mitigation measures in accordance
with a new Thermél TMDIL. Nothing in this Settlement Agreemént shall be
deemed to affect the viability of the Federal Action, nor the City’s rights with

- respect thereto.

General Provisions

56. Notwithstanding the foregoing, if the Coutt does not approve this
Settlement Agreement as submitted, minor deviations in the form of the

document excepted, it shall be voidable at the option of either the Agenrcy or the
City,
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57. Except as otherwise expressly provided herein, nothing in this
Settlement Agreement shall be construed to create or deny any rights in, or

grant of deny any cause of action (o, any person not a Party to this Settlement

Agreement,

58, This Settlement Agreemenf s’eté forth the complete agreement ofthe
Parties, and may be.aitered, amended, ot otherwise modified only by subsequent
written agreements signed by the Parties hereto or their legal representatives
Aand’approvéd by the Superior Court, Environmental Division. Alleged
repres‘entatio_ns not set forth in this Settlement Agreement, whether written or
oral, s?wall not be binding upon any Party hereto; and shall be of no legal force or
effecf. This Agreement may be executsd in countérparts‘, each ofvwh ich shall be

deemed to be an original, but all of which, taken together shall constitute one and

the same agleement Any 31gnatux e delaveted electromc transmission shall have

tbe same i‘ox ce and 6ff6{}t as 1fsm:h s:gﬂatu:e page were an or 1gma[ tizereof

Remainder of Page Intentionally Left Blank
Next Page Signature Page
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}Vermont this ; ﬁday af g%&;g/éz{}lé

VERMONT AGENCY OF NATURAL
RESOURCES -

Dated at

@huf’en, Comm1sszone1 Vexmont ST
y ___ni ofEnvuoﬂm&ntai Conservatzon, T S S N S

Stipulation & Seitlement Agreement | | Docket Na, 2-1-13 Vise
Rutland City
The Vermaont Agency of Natural Resources
Environmental Pretection Agency
Page [50f 16




Dated at Rutiand , Vermont this a_?z day of dedlmbes 2016,
RUTLAND CITY

By:
Christopher C. Louras, Mayor, its duly
authorized agent

adjudged, and approved by:

HM@C&/‘;*\, 'Xb."?»sZ.O)(o -

Thomas S. Rurkin Date
Environmental Judge

)
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