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Pete LaFlamme

Director

Watershed Management Division

Vermont Department of Environmental Conservation
1 National Life Drive

Montpelier, VT 05620-3522

Re:  Request for Clean Water Act (CWA) Section 401 Certification for a Modification to the National
Pollutant Discharge Elimination System (NPDES) 2017 Construction General Permit (CGP)

Dear Mr. LaFlamme,

The U.S. Environmental Protection Agency (EPA) is proposing a permit modification to the
National Pollutant Discharge Elimination System (NPDES) 2017 Construction General Permit (CGP),
which covers stormwater discharges from construction activities that disturb one or more acres of land,
or less than one acre and is part of a common plan of development or sale that will ultimately disturb
one or more acres of land, in areas where the EPA is the NPDES permitting authority.

The 2017 CGP became effective on February 16, 2017. Within the period of judicial review after
the EPA issued the 2017 CGP, both the National Association of Home Builders (NAHB) and the
Chesapeake Bay Foundation (CBF) filed petitions for review of the permit in the D.C. Circuit Court.
Based on new information provided to the EPA, the Agency is proposing a permit modification through
notice and comment proceedings to clarify the EPA’s intent of certain permit requirements. The
proposed modification includes removing examples of the types of parties that could be considered
operators in the definition of operator; aligning three requirements that implement the Construction and
Development Effluent Limitations Guidelines (ELG) and New Source Performance Standards (NSPS)
more closely with the ELG text; and clarifying individual operator responsibilities in multiple operator
scenarios. The litigation has been held in abeyance while the EPA pursues this permit modification.
Copies of the draft modified permit and the accompanying fact sheet are available at
httos://www .epa.gov/npdes/proposed-modification-201 7-construction-general-permit-cgp.

The EPA may not issue a permit authorizing discharges into waters of your jurisdiction until the
Vermont Agency of Natural Resources Department of Environmental Conservation has granted
certification under Clean Water Act (CWA) section 401 or has waived its right to certify. 33 U.S.C. §
1341(a)(1); 40 C.F.R. 124.53(a). Under EPA’s CWA section 401 certification regulations, all
jurisdictions are required to waive, grant, or deny certification based on the draff permit, not the final “as



issued” permit. See 40 C.F.R. 124.53(c)-(¢). By means of this Jetter and the transmittal of the draft
modified permit and fact sheet, the EPA is requesting that you make a written determination regarding
certification of the modified 2017 CGP under CWA section 401. Please note that the draft modified
2017 CGP includes all of the conditions that were submitted to the EPA with previous certifications.

o Ifyou previously certified (with or without conditions) the 2017 CGP, or if you denied
or waived certification of the 2017 CGP, or if you received Treatment as a State (TAS)
for CWA §303(c) and §401 after the issuance of the 2017 CGP on January 19, 2017, and
you would now like to certify (with or without conditions) the draft modified permit, or
revise, or delete any of your previous conditions, or add new conditions: You must
submit your certification, in writing within 60 days of receipt of this letter, and it must
include any specific conditions necessary to assure compliance with the applicable provisions
of CWA sections 208(e), 301, 302, 303, 306, and 307, and with appropriate requirements of
State law. 33 U.S.C. § 1341(d); 40 C.F.R. 124.53(c)(3) and (e)(1). If you believe that any
condition(s) more stringent than those contained in the draft modified permit is necessary to
meet the requirements of either the CWA or State law, you should include such condition(s)
and, in each case, cite the CWA or State law reference upon which that condition(s) is based.
Failure to provide such a citation waives your right to certify with respect to that
condition(s). 40 C.F.R. 124.53(¢)(2). The certification must include a statement of the extent
to which each condition of the draft modified permit can be made less stringent without
violating the requirements of State law, including water quality standards. Failure to provide .
this statement for any condition(s) waives the right to certify or object to any less stringent
condition which may be established during the EPA permit issuance process. 40 C.F.R.
§124.53(e)(3). Please send both an official copy and a Word Document version (if
official copy is not in Word) of your new or modified certification so the EPA can copy

~ and paste your conditions into the final modified permit. If you previously certified the
2017 CGP with conditions, you should clearly indicate, preferably through redline
strikeout, how any new or modified conditions should be integrated with your previous
conditions in the CGP, or clearly state that your new certification conditions replace the
previous conditions in their entirety.

e If you previously certified (with or without conditions) the 2017 CGP, or if you denied
or waived certification of the 2017 CGP, or if you received Treatment as a State (TAS)
for CWA §303(c) and §401 after the issuance of the 2017 CGP on January 19, 2017, and
would now like to deny certification of the draft modified permit: You must notify the
EPA, in writing within 60 days of receipt of this letter, that you deny certification of the
modified 2017 CGP. If you deny certification of the modified 2017 CGP, the final modified
permit will not be considered issued in your jurisdiction and will therefore not be available .
for use in authorizing discharges from regulated construction activities.

o Regardless of whether you certified (with or without conditions) the 2017 CGP, or
denied or waived certification of the 2017 CGP: You may waive your right to certify the
modified 2017 CGP by either not responding to the EPA within 60 days of receipt of this
letter or by notifying the EPA in writing within 60 days of receipt of this letter that you waive
certification. If you waive certification of the modified 2017 CGP, the final modified permit
(including all conditions) will become effective in your jurisdiction. Because the draft
modified 2017 CGP already includes all conditions submitted with previous certifications,
waiving certification on the modified 2017 CGP means that the final modified permit
will become effective in your jurisdiction with all of those previous conditions in place.



Proposed Maodification to the 2017 Construction General Permit (CGP}

EXCERPT OF PROPOSED MODIFICATION TO THE 2017 CONSTRUCTION GENERAL PERMIT

This document provides an excerpt of the proposed modification to the 2017 CGP for more
efficient review. Please refer to the actfual permif documents in the public dockert on
Regulations.gov {ID# EFA-HQ-OW-2015-0828] to see the proposed modification in context of
the entire permit and accompanying fact sheet. .

Pronasad modificalion o the PERMIT

1.1 ELIGIBILITY CONDITIONS
1.1.1 You are an “operator” of a construction site for which discharges will be covered under
this permit. For the purposes of this permit and in the context of stormwater discharges
associated with construction activity, an “operator" is any party associated with a
construction project that meets either of the following two criteria;
a. The party has operational conirol over consfruction plans and specifications,
inciuding the ability to make modifications to those plans and specifications {e-g—in
HM%WWW@F@HH@-&M—W
b. The party has day-to-day operational control of those activities at a project that are

necessory To ensure compirc}nce wn’rh ’rhe permn‘ COHdITIOHS {e-g—ﬂwuiheazeei—te

Where there are mulfiple operators associated with the same project, all operators must
obtain permit coverage.! Subcontfractors generaily are not considered operators for the
purposes of this permit.

I |f the operator of a “construction support activity” (see Part 1.2.1¢) is different than the
operator of the main site, that operator must also obfain permit coverage. See Part 7.1
for clarification on the sharing of permit-related functions kebiiy between and among
operators on the same site and for conditions that apply o developing o SWPPP for
multiple operators associated with the same site.

2.2.4 Minimize dust. On areas of exposed soil, minimize the-generation-of-dust through the
appropriate application of water or other dust suppression fechniques to control the
generation of pollutants that could be discharged in stormwater from the sife.

. 2.2.11 Control stormwaier discharges, including both peak flowrates and total siormwater

volume, to minimize channel and sireambank erosion and scour in the immediate vieinity of

dlschcrge Qomts Ammn:u;e_ems}ewepstennwe#ef—ee;weyeﬂee—ehemels—end%ew

2 Examples of control measures that can be used to comply with this reguirement
include the use of erosion controis and/or velocity dissipation devices include [e.d.,
check dams, sediment traps), within and along the lengih of g stormwater conveyance

and af the outfall ig siow down runcff. derap-and-grovted-riprap-at-ooilels:




Proposed Modification to the 2017 Construction General Permit (CGP)

2.3.3 For storage, handling, and disposal of building products, materials, and wastes:

a. For building materials and building products®, provide either {1) cover (e.g., plastic
sheeting, temporary roofs) to minimize the exposure of these products to precipitation and to
stormwater, or {2) a similarly effective means designed to minimize the discharge of pollutants
from these areas.

- Minimization of exposure is not required in cases where the exposure to precipitation and to
stormwater will nof result in o discharae of pollutanis, or where exposure of o specific material
or product pases little risk of stormwadter contamingtion (such as final products and materials
infended for outdoor use).

¥ Examples of building materials and building products typically present at construction
sites include, asphalt sealants, copper flashing, roofing materials, adhesives, concrete
admixtures, and gravel and muich stockpiles.

7.1 GENERAL REQUIREMENTS FOR STORMWATER POLLUTEON PREVENTION PLAN (SWPPP)

All operators associated with a construction site under this permit must develop a SWPPP
consistent with the requirements in Part 7 prior to their submittal of the NOI.52 % The SWPPP must
be kept up-to-date throughout coverage under this permit,

~ 52The SWPPP does not establish the effluent limits and other permit ferms and conditions

that apply to your site's discharges; these limits are established in this permit in-Paris-2 .

Where there are multiple operators associated Wi?h the same site through-a-common
plan-ef development-ersale, they may develop ¢ group SWPPP instead of multiple
individual SWPPPs. Regardless of whether there is a group SWPPP or several multiple

individual SWPPPs, el each operctors would-be icinth-and-severaliy-table s responsible
for compliance with the permit’s terms and conditions, notwithstanding how the

SWFPP(S% may d;wde egch operalor's resoonyblllf ies —eee%e@@;s-m@y@&&@ﬂ@e

In addition, all operators must ensure, either directly or through coordination with other
operators, that ’rhew activities do not eguse—ewe#e%egeﬁé%e@@née# compromise any




Proposed Modification to the 2017 Consiruction General Permit (CGP)

Proposed modification to the APPENDICES

Appendix A: Definitions

“Operator” — for the purposes of this permit and in the context of sformwater disch'crges
associated with construction activity, any party associated with a construction project that
meets either of the following two criteria; :

1. The party has operational controf over construction plans and specifications, including
the ability to make modifications to those plans and specifications {e-g—ir-moest-cases
this-isthe-ownerefthesie}; or

2. The party has day-to-day opero’nonot control of those activities at a project that are
necessary to ensure compliance with the permit conditions {e-g—hey-are-autheorzedto
@%WA&M@W@WW%W%

“Shared Control” - for the purposes of this permi’r, a stormwater control, such as a sediment
basin or pond, used by two or more operators that is installed and maintained for the purpose
~ of minimizing ond Com‘rolléng poliu‘ran’r discharges from o consfruction site with multiple

Froposed modification to the FACT SHEET

Section i{2)(b) regarding background on NPDES Permits for Stormwater Discharges Associated
With Construction Activity

EPA Consiruction General Permit (CGP). Since 1992, EPA has issued a series of Construction
General Permits {CGPs) that cover areas where EPA is the NPDES permitting authority. Af
present, EPA is the permitting authority in four states (ldahe, Massachusetts, New Hampshire,
and New Mexico, and ldaho, unfil July 1, 2021, which is the date Idaho becomes guthorized to
impiement the NPDES Stormwater program), the District of Columbia, Puerto Ricoand all other
U.S. territories with the exception of the Virgin Islands, construction projects undertaken by
Federal Operators in four states {Colorado, Delaware, Vermont, and Washington), most Indion
Country lands and a couple of other specifically designated activities in specific stafes (e.g..

oil and gas activities in Texas and Oklahoma). See Appendix B for o complete list of areas
covered by EPA’s CGP. The 2012 CGP became effective on February 16, 2012 {see 77 FR
12286}, and expires af midnight on February 16, 2017. The 2017 CGP replaces the 2012 CGP.

Section IV regarding Geographic Coverage of Permit

This permit makes available coverage for stormwater discharges associated with
construction activities that occur in areas not covered by an approved state NPDES program.
The areas of geographic coverage of this permit are listed in Appendix B, and include the
states of idake, Massachusetts, New Hampshire, end New Mexico, and ldaho, untii July 1,
2021, which is the date ldahg becomes cuthorized fo implement the NPDES Stormwaier
orogram, as well as most Indian Country lands, and construction projects undertaken by
Federal Operators in selected states. Permit coverage is also available in the District of
Columbia, Puerto Rico, and all other U.S. tenitories with the exception of the Virgin Islands.
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Proposed Modification to the 2017 Construction General Permit {CGP)

Regarding Part 1.1.1

The definifion of "operator” in Part 1.1.1 above is consistent with the 2012 CGP. the _\g_por’ry
gssociated with o construction site that meets the first part of the definition of “operator” {i.e.,
the party has operational control over construction plans and specifications, including the
ability to make modifications to those plans and specifications) in-mest-cases-will-be-the-cwner
of-the-ste-The-parby-that-meels or the second part sfthe definificn-ociloperaior—(the party
has day-to-day operational control of those activities at a project that are necessary to ensure
compliance with the permit conditions {e-g--they-are-authorized-to-direci-workers-at-a-site-1o
camry-ou-activiliesreauired-by-the-permill) inrmostcaseswillbethe-general-conlractiorotihe

prelest must obiain NPDES permit coverage for iis stformwater discharges associated with |

construction gctivity including ciearmq czraqu ond excavation. ERA-clarfissthat

Part 1.1 of the permit also clarifies the requirements with respect fo projects with
multiple operators. Where there are multiple operators associated with the same project, all
operaiors must obtain permit coverage. Also, if the operator of a "consiruction support
activity” (see Part 1.2.1.c) is different than the operator of the main site, that operator must
also obtain permit coverage. For example, if a consfruction support activity for the project is
owned by a separate owner, and if the separate owner meets the definition of “operator”,
that person must obtain permit coverage for discharges from the site where the support
activilies are located. However, if the consiruction support activity is owned or operaied by
the site operator, then the support activity must be included in the site operator's permit
coverage, including any documentation provided in the NOI and SWPPP. Part 1.1 references
Part 7.1 for clarification on the sharing of kekditv-permit-related functions between and among
operators on the same site and for conditions that apply fo deveEopmg d SWPPP for multiple
operaiors associated with the same site.

Regarding Part 2.2.11

Pc:r’r 2. 2 1 ] lmp!emen’rs ’rhe C&D rule requwemen’rs to %@%@W%@i&%&%&%@é
’ & - H llCOn?roi
sTormoner discharges... to minimize channel and streambank erosion ond scour in the

|mmed|o’re wcmiiy of discharge pom’rs ' to-tminiaize-the-amount-of-soilexpesed-durdng

Examples of control measuras Thcﬁ can be ysed to comply with this requirement include the

yse of erosion controls and/or velocity dissioation devices (e.g., check dgms, sediment trops)

within and along the length of ¢ stormwater convevance and at the putfall to siow down
runoff.

Regording Part 7.1

The new language in fooinole 532 sHthe-permitnotesthat-one-operatormay-develop-a
growp-SWRER provides that where there are several multiole operators associated with & the

same site, they may develop ¢ group SWPPP instead of multiple individyal SWPPPs. For
instance, if both the owner and the general contractor of the construction site meet the

4



Proposéd Modification to the 2017 Consiruction General Permit (CGP)

definition of an operator and arereguiredto-must-obfain.e NPDES permit coverage, either
party could develop ¢ group SWPPP that applies to both parties, as long gs the SWPPP

addresses both parties’ Derml’r»relo’red functions ih@»@wneﬁ-mgwga»the—pemqeseens@e—ﬁe;

example is where there are mulliple opercn‘ors gssociated with the same site ’rhroucxh ol

common plan of development or sale {such ds ¢ houwsing deveioprment] at which g shared
control exists. In 1his scenario, the operators may develop a group SWPPP instead of mulfiple
individual SWPPPs, and divide amongst themseives various permit-relaied funclions provided
that each SWPPP, or a group SWPPP, documents which operdter wili perform each permit:
related function, including those related 1o the installation and maintenance of the shared
conlrol. Regardless of whether there is a group SWPPP or several multiple individuat SWPPPs, all
operators would-be-jointiy-and-severalyiable are legally responsible for compliance with the
permit, notwithstanding how the SWPPP{s} may divide each operator’s individual
responsibilities. [n other words, if Operdator A relies on Operator B to satisfy its permit oblicgalions,
Operaior A does not have to duplicate those permit-reiated functions if Operdicor B is
implementing them for beth operators 1o be in complicnece with the permif. However,
Operator A remains responsible for permit complionce # Operater B fails o implement any
megsures necessary for Operaior A o comply with the permit.

eﬁ«emw—sheﬁed—een#eis—sueh—es-esedmem—beﬁﬂ—m oddmon wheme&pe%bm#;eser%she«ted—

all operators must ensure, either directly or through coordination with other operators, that
their activities do not cause-avislation-andiorrender compromise any other operators’
confrols csnd/or any shored con’frois me#eeh#e M—epe%%%e#e%y%@%%@;ed«eeﬁm
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On December 12, 2018, the EPA published in the Federal Register its announcement of the
proposed modification to the 2017 CGP. The EPA is seeking public comment on the modified
provisions in the proposed permit for 45 days through January 28, 2019. The EPA welcomes any
comments from the Department of Environmental Conservation and requests that you submit your
comments to the official docket (do not submit official comments in or with your certification),
identified by Docket ID No. EPA-HQ-OW-2015-0828 on the Federal eRulemaking Portal at
hitp://www regulations.gov. :

Following review of the public comments received during the public comment period and receipt
of your certification (with or without conditions) or waiver thereof, the EPA plans to issue the modified
‘permit as a final document. That final modified permit will incorporate any new or revised conditions
specified in your certification. 33 U.S.C. § 1341(d).

If you have any questions, please contact Suzanne Warner at (617) 918-1383 and/or
warner.suzanne@epa.gov. Thank you for your assistance and cooperation. :

Sincerely,
“! i | 9 jr
' ;ﬁ?r‘e/? b,z/""-% ft A [JL}'%.___»
amien Houlihan
Acting Chief

Water Permits Branch

Enclosures: Draft Modified Construction General Permit, Fact Sheet






