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At its meetlng on September 14 1994, the Water Resources .

Board heard a report’ from Colchester ‘'Town Manager David Timmons

concerning ‘the status of the proposed amendments  to the Town of

Colchester mooring management ordinance. Dave communlcated that
Colchester Selectmen are under considerable polltlcal pressure from

some Town residents to not adopt the amendments to Sections 14-10"

and 14-11 of the mun1c1pal ordinance discussed in my letter to you

of June 13, 1994. (Copy enclosed.) Dave further indicated that

"you might hold an advisory vote of the Town to determine what’

support does or does not exist for .the proposed delegatlon of
- authority. '

As I've'steted before, the Board is eager to support the

Colchester Selectmen in their efforts to design a locally- adm1n1-_

stered mooring management scheme. As members of a citizen board,

we are sensitive to your concerns about how to balance the needs
of your constituents with the requirements of state delegated
authority. On the other hand, as the Vermont agency charged with
oversight of our public waters, the Board cannot ignore its duty
to protect and manage this finite resource for all Vermonters
consistent with public trust values. Therefore, we must stand by
our position that mooring space should be allocated on a first-
come, first-serve basis.

This is not a matter in which existing law (the public trust
doctrine) provides this Board, or any other state agency, with any
discretion in this matter. I appreciate that this may frustrate
some and that others may want to argue with the Water Resources
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- Board's 1nterpretatlon of the publlc trust doctrine. However, over .
. 'a perlod of several years, this Board has extensively reviewed this
‘matter with both our own legal staff and that of the Attorney

‘General's Office. Our position that we cannot delegate under any
terms other than first-come, first- -served is based on these discus-
sions. In a sense both this Board and your Board are hostage to
‘a conflict that is not of our making and which neither of us can |
resolve in this setting. Nevertheless, I would like to suggest how
we might resolve the issue of how to manage boat moorings in
Malletts Bay in a way that is responsive to both the public trust
”doctrlne and the- 1nterest of shoreline owners. .

, It is our understandlng that based on the Town's own 1n1t1al
survey of’ Malletts Bay that even if the first-come, .first-serve
process is used, no shoreland owner, as a practlcal matter, will
be denied access to mooring space. Moreover, in the highly unlike-
ly event that a shoreland owner were in fact to be denied a. permlt
your ordinance (section 14-30) provides for appeals to the Water
Resources Board. See also Rule 12 of the Board's Rules Regulating
the Mooring of Vessels in Malletts Bay, Lake Champlain: ("Board's
Rules"). The Board may make its own findings of fact and serve as
a check against arbitrary decisionmaking by the Harbormaster.

‘We thlnk that this is a 'good arrangement for accommodatlng and
~ protecting the rlghts of the individual as well .as ‘the collective
" needs of the people of this State, especially since the term of
~the delegation is so short. See Rules 14 and 15 of the Board's
Rules (delegation ‘expires on January 1, 1999, unless extended).
Nevertheless, as a result of our discussion with Dave Timmons, we
have come  to appreciate that some:persons in your Town may flnd
even this regulatory arrangement unacceptable.

Therefore, although it is not expressly provided for in our
own Rules, the Board will (1) consider terminating the delegat10n~
if it-receives a petition filed by ten or more freemen in accor-
dance with 10 V.S.A. § 1424 and the Board's Rules of Procedure
requesting that the delegation be terminated. because it has
resulted in the denial of mooring space to shoreland property
owners; and (2) determine on its motion that the delegation is
terminated should the Colchester Board of Selectmen indicate that
they want the delegation to end. Whether or not you should elect
to request such termination based on the result of an advisory vote
of the Town is your own business. Moreover, if you should communi-
cate your desire to terminate the delegation prior to the Board
making a final determination concerning the consistency of your
ordinance with the provisions of 10 V.S.A. § 1424 and the Board's
rules and policies pertaining to the use of public waters (See Rule
3(b) of the Board's Rules, then the Board may determine that the
delegation has not been perfected.
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. 'Please advise me of your intentions. If I or the Board staff

_can ‘provide you with additional assistance to facilitate the
j_adoptlon process, please call the Board office. I also would be
happy to attend any of your meetings or any of your publlc hearings
if that would be helpful, and also arrange for a representatlveL
-from the Attorney General's Office to do the same.

Water Resources Board -




