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I am advised t h a t  t h e  Water Resources Board i s  i n  
r e c e i p t  o f  a p e t i t i o n  f i l e d  pursuant t o  10 V.S.A. $1103(e) 
by t e n  o r  more freemen o f  the  s t a t e  r eques t ing  t h e  board 
t o  hold a hear ing  and cons ider  t h e  adopt ion of r u l e s  under 
10  V.S.A. $1103 which would p r o h i b i t  water  s k i i n g  on t h e  
North S p r i n g f i e l d  Flood Control Reservoir  a l s o  known a s  
Stoughton Pond. You have requested t h e  advice of t h i s  o f f i c e  
r e l a t i v e  t o  t h e  fol lowing ques t ions  i n  regard  t o  t h i s  p e t i t i o n :  

(1)  Does t h e  Water Resources Board have a u t h o r i t y  t o  
promulgate such a r u l e  under $1103? 

( 2 )  What procedures should be followed by , the Water 
Resources Board i n  response t o  t h i s  peJItion? 

I n i t i a l  r e fe rence  should be had t o  10  V.S.A. $1103 
which was enacted dur ing  t h e  1969 Adjourned Session of t h e  
Vermont General Assembly t o  p ~ o v i d e  as fo l lows:  

" ( a )  The board may e s t a b l i s h  r u l e s  t o  r e g u l a t e  
t h e  use of t h e  pub l i c  waters  and pub l i c  shorelands 
by ; 

(1) Defining a reas  on puSlic  waters  and publ ic  
s h o r e l i n e s  wherein c e r t a i n  uses may be conducted; 

(2 )  Defining t h e  uses  which may be conducted 
I n  t h e  def ined areas; 

(3)  Regulating t h e  conduct i n  t h e s e  a r e a s ,  
inc lud ing  but  not l i m i t e d  t o  t h e  s i z e  o f  motors 
allowed, s i z e  o f  boats  allowed, a l lowable speeds 
f o r  boats,, and p r o h i b i t i n g  t h e  use o f  motors o r  
houseboats; 
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( 4 )  Regulat ing t h e  t ime va r ious  uses  may 
be conducted. 
( b )  The board i n  e s t a b l i s h i n g  r u l e s  shal l  con- 
s i d e r  t h e  s i z e  and flow of t h e  navigable  wa te r s ,  
t h e  predominant use  of a d j a c e n t  l ands ,  t h e  depth  
of  t h e  water ,  t h e  predominant use  of t h e  waters 
p r i o r  t o  r e g u l a t i o n ,  t h e  uses  f o r  which t h e  water 
and l ands  are adap tab le ,  t h e  a v a i l a b i l i t y  o r  
f i s h i n g ,  b o a t i n g  and ba th ing  f a c i l i t i e s ,  t h e  
s c e n i c  beauty and r e c r e a t i o n a l  uses  o f  t h e  a r e a .  
( c )  The board s h a l l  a t tempt  t o  manage t h e  p u b l i c  
wa te r s  and p u b l i c  shore l ands  s o  t h a t  t h e  va r ious  
uses  may b e  enjoyed i n  a reasonab le  manner, i n  
t h e  b e s t  i n t e r e s t s  o f  a l l  t h e  c i t i z e n s  of t h e  
s t a t e .  To t h e  e x t e n t  p o s s i b l e ,  t h e  board s h a l l  
provide f o r  a l l  normal u s e s .  
( d )  If ano the r  agency has  j u r i s d i c t i o n  over  t h e  
wa te r s  and l ands  o therwise  c o n t r o l l e d  by t h i s  
s e c t i o n ,  such o t h e r  agency 's  r u l e s  shall app ly ,  
i f  i n c o n s i s t e n t  w i th  t h e  r u l e s  promulgated under 
t h i s  s e c t i o n .  Tine board may not  remove t h e  
r e s t r i c t i o n s  s e t  f o r t h  i n  s e c t i o n s  318 and 319 
of  T i t l e  25. 
( e l  On a p e t i t i o n  s igned  by n o t  l e s s  t h a n  t e n  f r ee -  
men o r  t h e  l e g i s l a t i v e  body o f  a munic ipa l i ty  t h e  
board s h a l l  hold' a hea r ing  and cons ide r  t h e  adop t ion  
o f  r u l e s  au thor i zed  o r  promulgated under t h i s  s e c t i o n . "  

S ince  water  s k i i n g  i s  a use which can  be made o f  wa te r s  and 
'Sect ion 1103 g r a n t s  t o  t h e  Water Resources Board t h e  a u t h o r i t y  
t o  d e f i n e  and r e g u l a t e  t h e  uses  which may be conducted on 
p u b l i c  wa te r s ,  it i s  obvious t h a t  t h e  Water R e s o y c e s  Board 
has a u t h o r i t y  t o  promulgate r u l e s  such  a s  t h e  p e t i t i o n s  r eques t  
i f  t h e  waters  i n  i s s u e  c o n s t i t u t e  l lpublic waters1" as def ined  
i n  t h i s  s t a t u t e .  The d e f i n i t i o n  o f  "publ ic  waters"  is con- 
t a i n e d  i n  10 V.S.A. §1101(5) a s  fo l lows :  

" 'Pub l i c  w a t e r s 1  means navigable  waters  excep t ing  
t h o s e  waters i n  p r i v a t e  ponds and p r i v a t e  p rese rves  
as s e t  f o r t h  i n  s e c t i o n s  5204, 5205, 5206 and 5210 
of  . t h i s  t i t l e  ." 

The d e f i n i t i o n  o f  "navigable  water"  i s  s e t  f o r t h  i n  that same 
s e c t i o n  as fo l lows :  

" 'Navigable wa te r1  o r  'nav igable  w a t e r s t  mean Lake 
Champlain, Lake Memphremagog, t h e  Connecticut  River ,  
a l l  n a t u r a l  i n l a n d  l a k e s  w i t h i n  Vermont and a l l  streams, 
ponds, flowages and o t h e r  waters  wathin t h e  t e r r i t o r i a l  
l i m i t s  o f  Vermont, i n c l u d i n g  t h e  Vermont p o r t i o n  of 
boundary wa te r s ,  which a r e  boa tab le  under t h e  laws of 
t h i s  s t a t e  ." . 
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It i s  my unders tanding t h a t  t h e  North s p r i n g f i e l d  Flood 
Congrol Rese rvo i r  i s  n o t  a n a t u r a l  body of water. However, 
I b e l i e v e  t h i s  body of water does f a l l  wi th in  t h e  meaning 
o f  t h e  phrase  "a l l  s t reams,  ponds, flowages and o t h e r  waters 
w i t h i n  t h e  t e r r i t o r i a l  l i m i t s  of  Vermont." S ince  g ramat i ca l ly  
the  word " n a t u r a l "  does not  modify t h e  last  quoted phrase ,  
conclude t h a t  t h e  waters  of t h i s  r e s e r v o i r  are "navigable I 
water"  and "publ ic  waters"  a s  def ined  i n  t h i s  s t a t u t e .  

I 
Subsec t ion  ( d )  quoted above e s t a b l i s h e s  t h e  s u p e r i o r i t y  

o f  r u l e s  o f  o t h e r  agencies  which are i n c o n s i s t e n t  w i t h  r u l e s  
of  the Water Resources Board i s sued  pursuant  t o  $1103. I n  
my o p i n i o n . t h e  word "agency" as used h e r e  is in tended  t o  mean 
agency of' t h e  S t a t e  of Vermont. Since I a m  not  aware o f  any 
i n c o n s i s t e n t  r u l e s  i s sued  by any o t h e r  agency o f  t h e  S t a t e  
o f  Vermont having j u r i s d i c t i o n  and a u t h o r i t y  i n  t h i s  r e g u l a t o r y  
a r e a ,  i t  i s  my opin ion  t h a t  t h e  Water Resources Board does have 
a u t h o r i t y  t o  promulgate such a r u l e  pursuant  t o  10 V.S.A. s1103, 
a t  least,  i n s o f a r  as Vermont law i s  concerned, i 

It i s .  my unders tanding t h a t  t h e  waters i n  i s s u e  a r e  
a p a r t  o f  t h e  Black River impounded by a f e d e r a l  f l o o d  
c o n t r o l  p r o j e c t .  This  being t h e  case ,  it i s  necessary  t o  
refer t o  f e d e r a l  law t o  determine i f  and t o  what e x t e n t  
i t  may a f f e c t  and modify t h e  j u r i s d i c t i o n  and a u t h o r i t y  of 
t h e  Vermont Water Resources Board ove r  t h e s e  water .  Reference 
should be had i n i t i a l l y  t o  1 6  U.S.C. Sec t ion  460d which 
a u t h o r i z e s  t h e  Corps o f  Engineers of  t h e  Department o f  t h e  - 
Army t o  c o n s t r u c t ,  maintain  and o p e r a t e  pub l i c  park  and 
r e c r e a t i o n a l  f a c i l i t i e s  i n  such r e s e r v o i r  a r e a s .  I n  one 
p e r t i n e n t  p a r t  t h i s  f e d e r a l  s t a t u t e  provides  as fo l lows :  

"The water a r e a s  o f  a l l  such r e s e r v o i r s  s h a l l  b e  
open t o  p u b l i c  use gene ra l ly ,  wi thout  charge,  
f o r  boa t ing ,  swimming, ba th ing ,  f i s h i n g ,  and 
o t h e r  r e c r e a t i o n a l  purposes,  and ready acceds t o  
and e x i t  from such water  a r e a s  a long  t h e  shores  o f  
such r e s e r v o i r s  s h a l l  be maintained f o r  gene ra l  
p u b l i c  use ,  when such use i s  determined by t h e  
s e c r e t a r y  of t h e  army not  t o  be con t ra ry  t o  t h e  
p u b l i c  i n t e r e s t ,  a l l  under such r u l e s  and regu- 
l a t i o n s  as t h e  s e c r e t a r y  of t h e  army may deem 
necessary .  " 

Rules have been i s sued  by t h e  S e c r e t a r y  of  t h e  Army pursuant  
t o  t h i s  s e c t i o n  and a r e  contained i n  36 CFR P a r t  311 which 
s p e c i f i c a l l y  r e f e r s  t o  t h e  North S p r i n g f i e l d  Reservoi r  a r e a  
as one of t h e  bodies  o f  water t o  which t h e  rules a p p l y .  I n  
P a r t  311.3(a) we f i n d  t h a t  t h e  o p e r a t i o n  of  boa t s  f o r  
r e c r e a t i o n a l  use is  permi t ted  except i n  p r o h i b i t e d  a r e a s  
des igna ted  by t h e  d i s t r i c t  engineer  of t h e  r e s e r v o i r  a r e a  
and s u b j e c t  t o  r e g u l a t i o n s  contained i n  t h i s  p a r t .  F u r t h e r  
a long  i n  P a r t  311.3(c) w e  f i n d  t h e  fo l lowing  language: 
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I 
" A l l  boa t s  permit ted i n  t h e  r e s e r v o i r  s h a l l  be 
equipped f o r  s a f e  ope ra t ion  and operated i n  a 
s a f e  manner i n  accordance wi th  i n s t r u c t i o n s  
i s s u e d  by t h e  d i s t r i c t  engineer .  These i n s t r u c t i o n s  
may provide t h a t  t h e  ope ra t ion  o f  speedboats and 
water  s k i i n g  a c t i v i t i e s  s h a l l  b e  confined t o  a r e a s  
o f  water  des ignated  by t h e  d i s t r i c t  eng inee r  f o r  
such a c t i v i t i e s . "  

It is obvious from a read ing  o f  t h e  above mentioned f e d e r a l  
s t a t u t e  and r e g u l a t i o n s  t h a t  t h e  f e d e r a l  government a l s o  
has  j u r i s d i c t i o n  and a u t h o r i t y  t o  r e g u l a t e  Water use on 
t h i s  body o f  water .  

The e x i s t e n c e  o f  a u t h o r i t y  t o  r e g u l a t e  use o f  t h i s  I 
wa ter  body. i n  both t h e  f e d e r a l  and s t a t e  government r a i s e s  
t h e  p o s s i b i l i t y  t h a t  t h e  f e d e r a l  o f f i c i a l s  may claim ex- 
c l u s i v e  j u r i s d i c t i o n  over  t h i s  pond under t h e  d o c t r i n e  o f  
f e d e r a l  pre-emption. I n  r e c e n t  d i s c u s s i o n s  with a t t o r n e y s  
i n  t h e  o f f i c e  of  t h e  d i s t r i c t  engineer ,  however, t h e  f e d e r a l  
a u t h o r i t i e s  appear w i l l i n g  and anxious t o  r e s o l v e  t h e  i s s u e s  
r a i s e d  by t h e  p e t i t i o n  on an amicable basis without having 
t o  f a c e  and dec ide  t h e  pre-emption ques t ion .  I 'concur 
wholeheartedly wi th  t h i s  a t t i t u d e  inasmuch a s  t h e  p o s s i b i l i t y  
o f  c o n f l i c t i n g  e x e r c i s e  of  r e g u l a t o r y  power by f e d e r a l  and 
s ta te  agencies  i s  at  t h i s  p o i n t  only a ma t t e r  of  con jec tu re .  
However, i n s o f a r  as it i s  necessary f o r  t h e  purposes of t h i s  
opinion,  I b e l i e v e  t h a t  a cour t  faced  with t h e  pre-emption 
i s s u e  rnight w e l l  conclude t h a t  t h e r e  i s  not  f e d e r a l  pre- 
emption of t h i s  r e g u l a t o r y  a r e a  under t h e  gu ide l ines  set - 

f o r t h  i n  F l o r i d a  Lime ,-,--,-,,,,,,,,,r,,,~,~--~ and Avocado Growers Inc d Paul 
373 US 13rr1963). Consequently, I recommend t h a t  t h e  
S t a t e  of  Vermont approach t h i s  matter i n  t h e  pos ture  t h a t  
t h e r e  i s  c o n c u r r e n t  s t a t e  and f e d e r a l  j u r i s d i c t i o n  t o  re-  
gula te .  t h e  use of  t h e s e  waters .  

I n  view of t h e  above, I sugges t  t h a t  t h e  Water Resources 
Board con tac t  t h e  d i s t r i c t  engineer  of t h e  U. S. Army Corps 
of Engineers f o r  t h e  purpose of a r rang ing  f o r  a j o i n t  hea r ing  
t o  cons ide r  t h e  adopt ion o f  r u l e s  r e g u l a t i n g  t h e  use  of t h i s  
water body. Obviously, t h e  p a r t i c i p a t i o n  o f  t h e  Vermont 
Water Resources Board i n  such a hea r ing  would be pursuant t o  
and in compliance with 10 V.S-A,'§1103(e) and should be 
i n  accordance wi th  t h e  procedura l  r u l e s  gene ra l ly  followed 
by t h e  board i n  r u l e  making proceedings.  
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I hope and t r u s t  t h a t  t h i s  opinion answers t h e  
s p e c i f i c  ques t ions  r a i s e d  i n  your inquiry,  P lease  f e e l  
f r e e  t o  c a l l  upon m e  i f  I can b e  o f  f u r t h e r  a s s i s t a n c e  
i n  t h i s  regard ,  ,,::. ... -- -) 

, . 

.' . p: ; 

~ i n c e r e i ~ , .  ; 
. . . ..- . [ , c;- 

.. / 
f L'! .b ,-- 

JOHN D. HANSEN 
Ass i s t an t  Attorney General 
i 

APPROVED BY: 

&Lt< 1.6- 
'Attorney General  

cc: Robert W i l l i a m s , .  Secre tary ,  Env-onmental Conservation 
Agency 

Ray McCullough, Army Corps of  Engineers, Waltham, Mass. 
W i l l i a m  Moeser,. Esq. , Spr ing f i e ld  ,. Vermont 


